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Dr. Abdelghani Hadjab, Dr. Tayeb Belouadah

i Abstract

I This study investigates the legal framework for commercial
\ procedures in Morocco, primarily focusing on the changes
| introduced by Law 22-13. The methodology employs a legal-
! analytical approach, critically examining statutory texts and
! comparing legal frameworks before and after the new law. It
1 utilizes comparative analysis of global jurisprudential critiques
\ concerning mandatory laws versus party autonomy, and applies
| inductive reasoning to infer the policy intent behind making
| conciliation and mediation compulsory. The study's structure is
! organized around the three main mechanisms regulated by the
1 Code of Commercial Civil Procedure (CCAP): Arbitration,
\ Mediation, and mandatory Judicial Conciliation before the
1 Specialized Commercial Courts.

! Keywords: Arbitration; Mediation; Judicial Conciliation;
! Party Autonomy,; Law 22-13.

e e e e e e e e e e = e = = = = = = = = = ———

Introduction

Modern commercial activity is fundamentally defined by
the intertwined requirements of speed, flexibility, and reliance
on credit. These core characteristics are frequently challenged
by traditional judicial apparatuses, which often suffer from
bureaucratic inertia and protracted timelines. In the context of
global market economies, judicial delays and the inherent
complexity of conventional litigation pose quantifiable risks to
both foreign and domestic investments, thereby undermining
economic development and business continuity. The failure of
the judicial system to keep pace with the demands of
accelerated commercial transactions, particularly in specialized
areas, has historically exerted a negative influence on overall
economic effectiveness.

Recognizing this critical systemic failure, the Algerian
legislator initiated a series of profound structural reforms aimed
at enhancing the efficiency of its commercial justice system and
fostering a more appealing environment for investment. The
foundation for utilizing Alternative Dispute Resolution (ADR)
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Examining Alternative commercial dispute resolution mechanisms under
Algeria’s 2022 procedural reforms

was initially laid by Law No. 08-09 of 2008, which enacted the
Code of Civil and Administrative Procedure (CCAP). The most
decisive legislative actions materialized recently with Law No.
22-13 (amending and supplementing 08-09) and Organic Law
No. 22-10, which governs judicial organization and established
the Specialized Commercial Courts (SCCs). These reforms
collectively signal a determined governmental policy to
integrate expedited, commercially sensitive resolution methods
directly into the judicial process to improve market
mechanisms.

Significance and Objectives

This report offers a rigorous, contemporary analysis of
Algeria’s ambitious legal transformation project, providing
essential clarity regarding the mandatory nature and procedural
consequences of the newly instituted ADR mechanisms. The
analysis of ADR transformation within this specific context is
crucial for understanding changes to commercial risk and
judicial security within the Algerian market. The primary
objective is to critically evaluate the substance and procedures
governing Arbitration, Mediation, and the highly relevant
mandatory Judicial Conciliation (Sulh), with a particular
emphasis on their application within the framework of the
recently created Specialized Commercial Courts.

Problem Statement: The Central Tension

The core legal dilemma arising from the 2022 reforms is
the inherent conflict between the legislative pursuit of
administrative judicial efficiency and the established principles
of commercial law. The introduction of mandatory pre-
litigation mechanisms, particularly Judicial Conciliation (Sulh)
under Article 536 bis 4 of the amended CCAP, constitutes
significant state intervention into commercial freedom. This
compulsory requirement fundamentally conflicts with the
principle of party autonomy—the freedom of commercial actors
to choose their dispute resolution method—which has
traditionally been viewed as essential for effective, party-driven
ADR. The central inquiry of this analysis is therefore to assess
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how the Algerian legal system attempts to reconcile this
mandatory procedural imposition with the deeply respected
commercial principle of freedom of will.

Research Questions and Hypotheses

The central line of questioning explores how the
mandated pre-litigation conciliation (Sulh) affects commercial
dispute resolution processes and the practical operations of the
new Specialized Commercial Courts. Furthermore, it questions
the mechanism by which the principle of party autonomy is
reconciled with this legislative compulsion, particularly when
viewed against international standards for commercial dispute
resolution.

Research Hypotheses

H1: Mandatory Procedural Filter. The shift to
mandatory status for Sul/h and Mediation under Law 22-13,
despite its stated goal of reducing judicial backlog, transforms
these processes into jurisdictional filters. This procedural
compulsion risks sacrificing the genuinely voluntary and
relationship-preserving attributes of classical ADR, thereby
prioritizing  state caseload management over purely
commercially focused outcomes.

H2: Specialized Expertise and Speed Dilemma. The
Specialized Commercial Courts (established by Organic Law
22-10), specifically through their reliance on deliberative
commercial assistants, demonstrate a genuine commitment to
integrating commercial expertise into the bench. Nonetheless,
the institutional demand for speed and judicial effectiveness is
primarily addressed by the mandatory pre-litigation Sulh
procedure, which functions as the principal mechanism for
high-volume case clearance.

Methodology and Structure

The methodology employed is primarily legal-analytical,
centered on a critical examination of the statutory texts and a
comparative analysis of the legal frameworks existing before
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and after Law 22-13. This approach utilizes comparative
analysis, examining global jurisprudent

ial critiques regarding mandatory laws versus party
autonomy. Inductive reasoning is applied to infer the underlying
policy intent driving the recent procedural changes, particularly
the compulsory elements of conciliation and mediation. The
study is structurally organized around the three main
mechanisms regulated by the CCAP: Arbitration, Mediation,
and the mandatory Judicial Conciliation before the Specialized
Commercial Courts.

1. The Established Alternative: Commercial Arbitration

1.1. Conceptual and Legal Framework of Domestic
Commercial Arbitration

Commercial arbitration in Algeria is extensively governed
by the comprehensive provisions found in Articles 1006
through 1061 of Law 08-09 (CCAP). Arbitration is clearly
defined as an alternative, contractually based route for settling
disputes, allowing parties to submit either existing or potential
disagreements to a private tribunal'. The framework requires
specific prerequisites for the arbitration agreement (Article
1007, CCAP), establishing the necessary procedural foundation
for this private resolution mechanism.

Domestic arbitration procedures, although detailed within
the CCAP, grant substantial freedom and party control over
essential elements, including the selection of arbitrators and the
applicable rules. This structure effectively upholds the
fundamental commercial law principle of party autonomy,
allowing businesses the necessary flexibility to tailor the

! The New Algerian Legislation on International Arbitration - HG.org,
accessed Nov 14, 2025, https://www.hg.org/legal-articles/the-new-algerian-
legislation-on-international-arbitration-6946
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dispute resolution process to their specific transactional needs'.
Following the issuance of an arbitral award, the CCAP defines
the formal steps required for seeking the Exequatur
(enforcement order) and explicitly limits the grounds upon
which the award may be annulled, thereby balancing the need
for finality in private decisions with essential judicial oversight
for matters concerning public policy.

1.2. International Commercial Arbitration: A
Gateway for Investment

Algeria’s commitment to facilitating international
commerce is best showcased in its modern framework for
international commercial arbitration, detailed in Articles 1039
to 1061 of Law 08-09. This legislation is widely recognized as
progressive, having been significantly influenced by core
international instruments, including the UNCITRAL Model
Law, the European convention on arbitration of 1961, and
established principles in international arbitration case law. This
modern framework is a natural progression following Algeria's
1988 ratification of the New York Convention (NYC 1958) on
the Recognition and Enforcement of Foreign Arbitral Awards?.

A defining feature of the Algerian law is the modern
definition of "internationality" provided in Article 1039 of the
CCAP. The Code stipulates that arbitration is international if it
"concerns disputes relating to economic interests of at least two
States". This definition relies solely on economic criteria,
marking a profound policy shift away from the former,
geographically determined criterion (such as a difference in the
place of residence of the parties), which is now definitively
abandoned. The decision to prioritize the economic criterion for
internationality is a critical move to enhance the stability and
predictability of arbitration for foreign investment. By focusing
on the cross-border commercial nature of the transaction, the
legislator ensures that complex, high-value disputes are

! Jan Kleinheisterkamp (2018) Overriding mandatory laws in international
arbitration. International and Comparative Law Quarterly 67, no. 4: 903-30.
https://doi.org/10.1017/S0020589318000295

2 The New Algerian Legislation on International Arbitration, Op.cit.
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governed by the robust international arbitration regime, thereby
boosting investor confidence and aligning with national goals of
economic promotion'.

Despite this robust international framework, certain
procedural ambiguities remain. Unlike the French Code of Civil
Procedure, the Algerian CCAP lacks explicit provisions
concerning arbitral awards drafted in a foreign language (i.e., a
language other than Arabic). In the sphere of international
commerce, which is inherently multilingual, this omission
introduces potential procedural friction. This gap may
necessitate expensive and time-consuming official translations
and certifications during Exequatur proceedings, potentially
delaying enforcement and partially conflicting with the stated
objective of achieving commercial speed and efficiency.
Furthermore, it should be noted that Algeria acceded to the
NYC 1958 subject to reservations, specifically those of
reciprocity and commerciality’. This affirms a measured,
sovereign approach, limiting the mandatory recognition of
foreign awards to commercial disputes originating in fellow
signatory states.

2. Non-Adjudicative ADR: Mediation and Its Mandatory
Scope

2.1. The Traditional Voluntary Framework and the
Shift to Obligation

Prior to the 2022 reforms, Law 08-09 regulated mediation
(Arts. 994-1005) primarily as a voluntary mechanism. The
process was intended to be facilitative, relying on a neutral third
party (the mediator) to assist parties in reaching a consensual

! Haltali Ahmed (2024) Mediation and reconciliation under the law: 22-13,
Russian Law Journal, Vol. XII, Issue 1, p. 235-241. accessed Nov 14, 2025,
https://www.russianlawjournal.org/index.php/journal/article/view/3654

2 Amel Makhlouf (2024) Algeria's private dispute resolution landscape
Ciarb, accessed Nov 14, 2025, https://www.ciarb.org/news-listing/algeria-s-
private-dispute-resolution-landscape/
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settlement!. Mediation is generally recognized for its ability to
focus on preserving ongoing commercial relationships and
addressing the underlying business interests of the parties, often
leading to more efficient and durable solutions than
conventional litigation?.

Law 22-13 introduced a significant change by amending
Article 994 to render mediation an obligation in specific
contexts, stating it is "not subject to the acceptance of the
parties, as was previously the case". This transformation
indicates a strong policy decision by the state to compel initial
attempts at amicable resolution. The shift to an obligatory status
recharacterizes mediation within the legal structure: it moves
away from being a purely consensual dispute resolution method
to functioning as a compulsory procedural pre-requisite. It acts
as a "triage mechanism" designed to efficiently filter cases
away from the formal judiciary. The legislator strategically
limited the application of this mandatory mediation, generally
excluding the complex, high-stakes disputes specifically
reserved for the Specialized Commercial Courts (SCCs)>.

This distinction establishes a two-tiered system for
mandatory internal ADR: obligatory mediation for general
commercial disputes, and the mandatory judicial conciliation
(Sulh) reserved for the specialized matters within the SCCs'
jurisdiction.

! Abdelhak Mani (2025) Settlement as a Means of Dispute Resolution
Before Specialized Commercial Courts "In Light of Law No. 22-13".
Psychology and Education, 62(03):465-474. accessed Nov 14, 2025,
http://psychologyandeducation.net/pae/index.php/pae/article/download/1004

1/8077/18540

2 Marco Aleman (2021) Alternative Dispute Resolution Mechanisms for
Business-to-Business Digital Copyright- and Content-Related Disputes. A
report on the results of the WIPO-MCST survey With the financial support
of the Ministry of Culture, Sports and Tourism of the Republic of Korea
(MCST), 2021, accessed Nov 14, 2025,
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_969.pdf

3 Haltali Ahmed. Op.cit, p. 235-241.
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2.2. Procedural Implications and Party Autonomy

The mandatory imposition of mediation fundamentally
challenges the bedrock principle of party autonomy. When
participation is compelled, the quality and willingness of
genuine engagement often suffer, risking the erosion of ADR’s
core benefits, such as flexibility and relationship preservation'.
This converts the process into a necessary administrative step
required to fulfill procedural compliance before litigation access
is granted.

A successful mediation culminates in a settlement
agreement. To ensure this agreement has legal standing and
enforceability, it requires judicial formalization. This judicial
confirmation grants the settlement the legal force of an
executory title, providing the necessary rigor for commercial
compliance and securing guarantees for recovery and
enforcement?.

The simultaneous strengthening of mediation (Law 22-13)
and the introduction of mandatory conciliation for SCCs
(Article 536 bis 4) reflects a coherent, unified legislative policy.
This policy aims to systematically delegate the initial burden of
dispute resolution, indicating a state position that the public
interest in judicial efficiency and caseload management
warrants a necessary qualification of absolute party autonomy
in the pre-litigation phase®.

! Brian Lucas (2014) Alternative dispute resolution for businesses in
developing countries. GSDRC Helpdesk Research Report no. 1148.
University of Birmingham., accessed Nov 14, 2025,
https://assets.publishing.service.gov.uk/media/57a089a440f0b652dd000328/
hdq1148.pdf

2 Sidamor Mohammed (2024) Settlement in comercial disputes - Russian
Law Journal, Vol. XII Issue 2, p. 1272-1287. accessed Nov 14, 2025,
https://www.russianlawjournal.org/index.php/journal/article/view/4617

3 Jan Kleinheisterkamp. Op.cit, p. 903-30.
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3. Mandatory Conciliation (Su/h) and the Specialized
Commercial Judiciary

The combination of structural specialization and
mandatory pre-litigation conciliation represents the most
impactful facet of the recent reforms, designed to be the
primary driver for accelerating commercial justice in Algeria.

3.1. Judicial Restructuring: The Specialized
Commercial Courts (Organic Law 22-10)

The creation of the Specialized Commercial Courts
(SCCs), which functionally replace the former specialized
judicial poles, is a major restructuring effort anchored in
Organic Law No. 22-10 and the procedural modifications of
Law 22-131.

This initiative underscores a deep legislative commitment
to modernizing the commercial judiciary to align with national
economic goals and enhance appeal as an investment
destination.

Structure and Expertise

The SCCs possess a highly specialized composition
intended to introduce practical commercial expertise directly
into the deliberative process. The court functions as a collective
body, comprising one presiding judge and four (4) commercial
assistants (Aides). Detailed by Decree No. 23-52 of 2023, the
composition is crucial. These Aides are selected based on
extensive knowledge of commercial life and customs, and
significantly, they possess a deliberative opinion, meaning
their expertise is integrated into the final judgment, not merely
offered as advice. This measure ensures judicial outcomes

! Oubaya Malika (2024) The effects of constitutional enshrinement of the
principle of two degrees litigation on the Algerian judicial system. Russian
Law Journal, 12 (2), 2158-2169, accessed Nov 14, 2025,

https://cyberleninka.ru/article/n/the-effects-of-constitutional-enshrinement-
of-the-principle-of-two-degrees-litigation-on-the-algerian-judicial-system
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reflect commercial realities, thereby enhancing judicial security
for investors!'.

This collective structure, while maximizing expertise,
introduces the Efficiency vs. Expertise Paradox. The need to
achieve quorum (1 Judge + 4 Aides) for deliberative judgment
creates logistical hurdles and coordination challenges that may
potentially counteract the fundamental commercial requirement
for speed®. The consequence is that the SCC’s ability to avoid
chronic delay hinges entirely on the effectiveness of its pre-trial
mechanisms to significantly clear its docket of manageable
cases.

Jurisdictional Scope

In accordance with Article 536 bis of the CCAP, the
SCCs are vested with exclusive competence over high-stakes,
complex commercial disputes, thereby confirming their role as
specialized guardians of investment interests. The exclusive
jurisdiction encompasses critical areas such as intellectual
property disputes, disputes related to commercial company
dissolution and liquidation, judicial settlement and bankruptcy
procedures, conflicts involving banks and merchants, maritime
and commercial insurance disputes, and international trade
disputes®.

3.2. The Introduction of Mandatory Pre-Litigation
Conciliation (Sulh)

To manage the inherent volume and complexity of cases
falling under Article 536 bis, Law 22-13 introduced Article 536
bis 4, which mandates that the conciliation procedure must be

" A. Touissat: B. Cheifa (2025) Legal system of commercial courts. sl
24-1 (19 Aol s A Gl LSy,
https://asjp.cerist.dz/en/article/26543 1

2 Hamza Ahmed; Ben Salem Ahmed Abderrahmane (2024) The specialized
commercial court in Algeria: legislative development in line with the
requirements of commercial life. El-Ryssala Journal for Studies and
Researches in Humanities175-161 ,(4)9 .
https://asjp.cerist.dz/en/article/2587462

3 A. Touissat: B. Cheifa. Op.cit, p. 1-24.
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adopted before filing any lawsuit before the Specialized
Commercial Court'. This mandatory procedural step functions
as a clear and non-negotiable jurisdictional gatekeeper.

The primary legislative purpose is explicit: to minimize
disputes, ensure timely settlements, and alleviate the workload
burden on the specialized judiciary. Unlike private mediation,
Sulh is assigned to a judge appointed by the President of the
Commercial Court, providing direct judicial supervision and a
structured environment. This rigorous judicial oversight
provides a necessary layer of structure and certainty required
for high-stakes commercial settlements, particularly those
involving financial interests. The mandatory conciliation
procedure must precede the formal registration of the case. A
critical point of analysis concerns the relationship between the
investor’s substantive option to choose ADR (granted by
Investment Law 22/18) and the procedural compulsion of Sulh
(Law 22-13)%

The interpretation holds that the mandatory Sulh is an
imperative of public order concerning judicial efficiency and is
therefore a procedural prerequisite to accessing the SCCs. It
does not negate the investor's substantive right to select
arbitration or contractual mediation. Instead, the mandatory
nature serves as a justifiable procedural cost imposed on those
who choose to litigate, safeguarding the court’s specialized
capacity.

! Rabia Zahia (2025) The specificity of conciliation as an alternative tool for
resolving disputes before specialized commercial courts. Russian Law
Journal, Vol. 13, No. 01, accessed Nov 14, 2025,
https://russianlawjournal.org/index.php/journal/article/view/4894

2 Kharraz Nadia (2024) Creation of specialized commercial courts and their
impact on foreign investment in Algeria. Russian Law Journal, Vol. XII,
Issue 2, p. 2335-2342. accessed Nov 14, 2025,
https://www.russianlawjournal.org/index.php/journal/article/download/4670/
3014/5419
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3.3. The Legal Effects and Enforceability of the
Conciliation Settlement

Judicial conciliation (Sulh) is formalized and judicially
supervised, positioning it as a formalized contractual
mechanism. A successful Sulh results in a settlement contract,
especially vital in insolvency situations where it defines a
collective agreement between the debtor and creditors for debt
resolution. The agreement requires the traditional contractual
elements: free consent (by parties with full legal capacity),
clearly defined subject matter, and a valid reason. A successful
Sulh resolves the dispute amicably without the need for a
judicial ruling’.

Crucially, the settlement is confirmed by the supervising
judge, which elevates the agreement to the legal status of an
executory title. This injection of judicial rigor is essential for
commercial reliability, providing strong legal guarantees for
creditors regarding recovery and enforcement. By formalizing
and enforcing negotiated settlements, Sulh is established as an
instrument of economic governance, effectively integrating the

core commercial requirements of speed and credit stability into

the judicial process?.

Table 1: Structure and Specialized Jurisdiction of the
Specialized Commercial Courts (SCCs)

! Rabia Zahia (2025) The specificity of conciliation as an alternative tool for
resolving disputes before specialized commercial courts. Russian Law
Journal, 13 (1), 440-446, accessed Nov 14, 2025,

https://cyberleninka.ru/article/n/the-specificity-of-conciliation-as-an-

alternative-tool-for-resolving-disputes-before-specialized-commercial-courts
2 Hamza Ahmed; Ben Salem Abderrahmane, Op.ci, p. 161-175.
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Significance for

Structural Legal Key Feature/ .
- - Commercial
Component Authority Composition 5
Justice
Centralizes
Organic o expertise;
. Law 22-10 N7 EiD ec1a} S0 G, structured
Establishment replacing old
& Law 22- . response to
commercial poles. S
13 judicial
inefficiency.
Injecting
Law 22-13; Collective bench: 1 practical
Bench . .
Comeston Decree 23- Judge + 4 Commercial commercial
52/53 Assistants (Aides). expertise into
adjudication.
Ensures
decisions reflect
Aides possess a SISl
Role of Aides IDIsrEs 255 deliberative opinion realiy ad
52 (2023) . custom,
(not merely advisory). . .
increasing
judicial security
for investors.
Primary
procedural filter
Ve Article 536 Mandatory Conciliation doiEmedl iv
Pre-Litigation . . guarantee speed
: bis 4 (Law (Sulh) before filing a
Requirement : and reduce
22-13) lawsuit. N
institutional
caseload
pressure.
Intellectual Property, Focuses
Bankruptcy/Judicial specialized
. Article 536 Settlement, International resources on
Specific . .
Jurisdiction bis (Law Trade, high-value,
22-13) Maritime/Insurance, complex
Bank/Merchant investment-
Disputes. related conflicts.

Sources: A. Touissat: B. Cheifa. Op.cit, p. 1-24.
Kharraz Nadia. Op.cit, p. 2335-2342.
Rabia Zahia. Op.cit.
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4. Critical Assessment, Future Trends
4.1. Synthesis of Key Findings and Policy Implications

The 2022 reforms, driven by Law 22-13 and Organic Law
22-10, constitute a decisive policy transformation: judicial
effectiveness is now viewed as paramount for economic
security and investment attraction'. The core of this strategy is
the establishment of specialized jurisdiction (SCCs) supported
by a mandatory procedural pre-filter (Sulh).

The critical legal discussion revolves around the tension
between this mandatory ADR framework and the principle of
party autonomy. The Algerian legislator’s approach qualifies
autonomy, asserting that the overriding public interest in
managing the judicial caseload and ensuring economic stability
constitutes a legitimate justification for imposing procedural
mandatory laws?. The mandatory nature is purely procedural,
governing access to the court, and does not interfere with the
substantive choice of private arbitration as a separate
mechanism.

4.2. Assessment of the Success and Challenges

The reforms exhibit positive features, including the
modernization of international arbitration law and the creation
of specialized courts with built-in commercial expertise. The
success of the SCCs is threatened by the institutional paradox
where the pursuit of high expertise (the 1+4 collective bench)
may inadvertently compromise speed, necessitating extreme
procedural vigilance at the pre-trial stage.

The compulsory nature of Sulh (Art. 536 bis 4) is clearly
designed to manage this structural risk, functioning as the
primary deterrent against unnecessary litigation in specialized
matters. The fact that Su/h is judge-supervised and focused on
guaranteeing rigor and enforceability indicates that this
mechanism is viewed as essential for maintaining economic
reliability, particularly in complex financial disputes such as

! Haltali Ahmed. Op.cit, p. 235-241.
2 Jan Kleinheisterkamp. Op.cit, p. 903-30.
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those involving banks and insolvency. This legislative urgency
is best understood in the broader context of promoting national
economic stability and capacity’.

4.3. Future Trends

Looking forward, the increasing globalization of
commerce requires further agility.

While the 2022 reforms focused on judicial structure, the
integration of technology, such as Artificial Intelligence (Al)
and Online Dispute Resolution (ODR), presents the next critical
step for maximizing efficiency®. Leveraging technology could
streamline the administrative processes inherent in mandatory
ADR mechanisms and enhance transparency, ultimately
ensuring the maximum return on the state’s significant
investment in these comprehensive judicial reforms.

Conclusion

The legislative package comprising Law No. 22-13 and
Organic Law No. 22-10 represents a strategically advanced
response by the Algerian state to harmonize its justice system
with the rapid demands of contemporary commerce and
international  investment. By  establishing  Specialized
Commercial Courts and introducing mandatory pre-litigation
conciliation (Sulh), the state has clearly made judicial efficiency
an overriding concern of public policy.

Arbitration remains the preferred mechanism for those
prioritizing absolute party autonomy, but for litigants seeking
recourse through the specialized state judiciary, mandatory Sulh
operates as a powerful procedural barrier. Its judge-supervised,

! Ndiamé Diop, Daniela Marotta Jaime de Melo (2012) Natural Resource
Abundance, Growth, and Diversification in the Middle East and North
Africa: The Effects of Natural Resources and the Role of Policies.
International Bank for Reconstruction and Development, World Bank Open
Knowledge Repository, accessed Nov 14, 2025,
https://openknowledge.worldbank.org/bitstreams/6aeec093-6e14-50¢9-9dc2-
44c9eb7743cd/download

2 Zerrouk, 1. F. Z (2025) Enhancing Efficiency Through Smart Litigation and
Automated alternative Dispute Resolution. Algerian Journal of Law and
Political Science, 1115-1096 (1)10. https://asjp.cerist.dz/en/article/268034
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formalized nature ensures the necessary rigor and enforceability
required for commercial settlements, transforming it into a
critical tool of economic governance. The sustained success of
the 2022 reforms ultimately hinges on the practical
effectiveness of these mandatory procedural filters to
significantly reduce the volume of disputes reaching the
structurally complex Specialized Commercial Courts, thereby
securing the promised improvements in judicial speed and
investor confidence.

Recommendations

1. Future Research: Conduct empirical studies to assess the
practical effectiveness and efficiency of the mandatory
conciliation and mediation processes in commercial courts
post-implementation of Law 22-13.

2. Comparative Analysis: Undertake a deeper comparative
legal analysis with other jurisdictions that have implemented
similar mandatory alternative dispute resolution (ADR)
mechanisms to identify best practices and potential pitfalls.

3. Stakeholder Perception: Investigate the perceptions and
experiences of legal practitioners, judges, and commercial
parties regarding the shift towards compulsory ADR,
focusing on its impact on party autonomy and access to
justice.

4. Impact Assessment: Analyze the long-term impact of Law
22-13 on the caseload of Specialized Commercial Courts and
the overall resolution rate of commercial disputes.
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Abstract:

In an effort to modernize the judicial system and enhance its
efficiency, the Algerian legislator introduced a strategic shift
through Law No. 22-13, which amends and supplements the Civil
and Administrative Procedures Code. This amendment mandated
mediation as a mandatory prerequisite for disputes brought before
the commercial divisionsl, in response to the growing challenges
facing commercial judiciary and with the aim of alleviating the
burden on the courts. This study aims to evaluate the role of
mediation as an effective alternative mechanism for settling
commercial disputes, highlighting its importance in preserving
commercial relationships and stabilizing the business environment.
It also critically analyzes the core paradox that imposing mediation
as a mandatory procedure under Law No. 22-13 might undermine
the principle of free will, which constitutes the essence of its success
and effectiveness.

Keywords: Commercial Disputes, Commercial Division, Mediation,
Alternative Dispute Resolution (ADR), Mandate/Compulsion.
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Introduction

In its ongoing effort to modernize the judicial system
and enhance its efficiency, the Algerian legislator has turned to
alternative dispute resolution (ADR) as a strategic priority. This
shift responds to the mounting challenges facing commercial
courts, namely case backlogs and procedural complexity, which
necessitate more flexible and expeditious mechanisms. Within
this context, Law No. 22-13, amending the Code of Civil and
Administrative Procedure, represents a pivotal turning point by
establishing mediation as a mandatory prerequisite for disputes
brought before the commercial divisions. The stated goal is to
alleviate the burden on courts and encourage consensual
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solutions that preserve business relationships and support a
stable commercial environment.

However, this initiative, despite its laudable objectives,
introduces a central legal paradox. This mandate introduces a
profound jurisprudential tension, directly challenging the
principle of 'sovereignty of the will' (32¥) olalw)y—the very
philosophical foundation upon which the efficacy and
legitimacy of alternative dispute resolution are built. This
analysis will critically examine this conflict, demonstrating its
potential impact on the entire system's efficacy.

This document provides a comprehensive critique of the
new framework. It will first define mediation's strategic role
and detail the procedural structure established by the legislator.
It will then analyze the inherent conflict between the law's
mandatory application and the voluntary principles that
underpin mediation. The analysis will culminate in a set of
targeted recommendations for legal reform aimed at
strengthening mediation as a genuine instrument for swift and
sustainable justice.

1. Defining Commercial Mediation and its Strategic
Importance

A clear understanding of mediation's core principles and
strategic value is essential to evaluate the soundness of the new
legislative framework. This mechanism is not merely a
procedure but a philosophy grounded in dialogue and mutual
consent. This section establishes the foundational concepts that
underpin the subsequent critique, clarifying the mediator's
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pivotal role and the added value mediation brings to the
complex commercial landscape

1.1. The Role and Definition of the Mediator

Based on established juridical analysis, a mediator can be
comprehensively defined as a ""neutral and independent third
party," who, appointed by the parties or a judge, facilitates
negotiations to help them reach a consensual solution without
imposing a decision.

The core function of the mediator is to be a facilitator of
negotiation, not a maker of decisions. The mediator does not
issue a judgment or determine right from wrong. Instead, their
role is to create a constructive environment for dialogue,
helping the parties move beyond entrenched positions to focus
on their underlying interests. By doing so, they guide the parties
toward a mutually beneficial agreement. This reliance on
voluntary participation and trust is precisely why the
compulsory nature introduced by Law No. 22-13 poses a
significant theoretical and practical challenge.

1.2. Evaluating the Strategic Value of Mediation in the
Commercial Context

The importance of mediation extends beyond mere
dispute settlement to encompass strategic benefits for the
parties and the judicial system as a whole. Its value is
demonstrated in the following key areas:

o Enhancing Judicial Efficiency: Mediation directly
contributes to improving the judicial system by
alleviating the burden on commercial courts. This
allows judges to dedicate their time to more complex
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cases and significantly reduces the time required to
resolve disputes.

e Fostering Consensual Solutions: Unlike court-imposed
judgments, which may not satisfy all parties, mediation
empowers litigants to craft their own solutions. Justice
built on mutual agreement and consent is more
sustainable and effective because it stems from the
parties' free will.

o Preserving Business Relationships: In the commercial
world, maintaining future business relationships is often
more valuable than winning a specific legal case.
Mediation provides a forum for dialogue that protects
these relationships from the adversarial nature of
litigation, while also saving the parties the significant
costs and effort associated with prolonged court battles.

Substantiating this point, experts Eric Roneson and
Marie-Laurence Gay observe in their work, Mediating
Corporate Governance Conflicts and Disputes: "Although
mediation is relatively new and limited to corporate governance
practices, it can prove useful in preventing disputes and can be
used more systematically to deal effectively with corporate
governance disputes.” This observation is particularly salient,
as corporate governance disputes often involve intricate
shareholder agreements, fiduciary duties, and long-term
strategic relationships. The authors' point underscores that
mediation's value is not confined to simple contractual
disagreements; its capacity to preserve relationships and
facilitate nuanced solutions makes it an ideal, if underutilized,
tool for resolving the most complex and high-stakes
commercial conflicts.
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The strategic importance of mediation necessitates a clear and
robust procedural framework to ensure its integrity and
effectiveness, which the following section will explore.

2. The Procedural Framework for Mediation in the
Commercial Division

The effectiveness of any mediation system hinges on a
strong procedural framework. Without well-defined rules and
standards, the process can devolve into an arbitrary attempt at
reconciliation. The Algerian legislator has sought to establish
such a framework by defining the principles governing the
process and the competencies required of a mediator. This
section details these elements, which together form the
foundation for a fair and successful process.

2.1. Pillars of Integrity: Governing Principles and
Legal Requirements for Mediators

To ensure a fair and orderly process, a mediator must
adhere to a set of core principles, including organizing sessions,
respecting the parties and their perspectives, acting with
fairness that accounts for power imbalances, and clearly
explaining the mediation procedures and expectations.

In addition to these principles, the legislator mandates
specific legal requirements for any natural person acting as a
mediator under Article 998 of the Code of Civil and
Administrative Procedure. These include:

e No prior conviction for a crime against honor.
e Not prohibited from exercising civil rights.
e Qualified to consider the dispute presented.
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e Must be neutral and independent in the practice of
mediation.

The concepts of "neutrality" and "impartiality" are
critically important. Neutrality relates to the absence of any
personal interest in the outcome or prior relationships with the
parties. Impartiality, on the other hand, pertains to the
mediator's conduct and unbiased treatment of all parties during
the process, ensuring no favoritism in form or substance. This
conduct is essential for building trust and encouraging open
communication.

2.2. The Core Competencies and Skills of an
Effective Mediator

The mediator's role extends far beyond simply bringing
parties together; it demands specialized skills to navigate
complex interpersonal dynamics. A key task is to help parties
shift their focus from rigid '"Positions" (what they demand) to
their underlying "Interests" (why they need it). To achieve
this, an effective mediator relies on the following essential
skills:

1. Active Listening and Reframing: The mediator must
absorb tension, filter out negative or inflammatory
language, and restate issues constructively to focus the
parties on the core problems rather than their emotions.

2. Strategic Planning: An effective mediator must decide
how to best manage the sessions, such as choosing
between joint meetings to foster direct dialogue or
separate meetings (caucuses) to explore sensitive issues
with each party individually.
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3. Dialogue Management: A crucial skill is the ability to
prevent discussions from escalating into heated
arguments and to steer the conversation toward future-
oriented, positive outcomes and potential collaborations.

4. Option Generation: The mediator's role is not to
provide ready-made answers but to stimulate the parties'
own creativity in finding solutions. This involves
helping them brainstorm options and ensuring that any
proposed solutions offer balanced benefits to both sides.

5. Seeking External Assistance: When necessary, a
mediator may suggest involving another mediator or a
trusted third party—such as a mutual acquaintance or an
industry expert—to help bridge differences and move
the process forward.

These skills and principles are prerequisites for building
the trust necessary for the mediation process to proceed
successfully, as detailed in the next section.

3. Analyzing the Mediation Process: From Mandate to
Enforcement

This section shifts from principles to practice, critically
analyzing the procedural steps of mediation within the
commercial division. It focuses on the legal controversy created
by Law No. 22-13, which mandates mediation, and examines
the impact of this mandate on the philosophy of mediation
itself.

3.1. The Contradiction Between Mandatory
Procedure and Party Consent

A clear legal contradiction has emerged between the
general and specific provisions of the law. While Article 994 of
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the Code of Civil and Administrative Procedure makes
mediation contingent on the consent of the parties, the amended
Article 534 requires the head of the commercial division to
refer disputes to mediation without stipulating the need for
party consent.

This mandate constitutes a significant departure from
the "principle of the sovereignty of the will," which is the
foundational basis for alternative dispute resolution methods.
Mediation derives its effectiveness from being a voluntary
process that parties enter into with a genuine desire to find a
solution. This compulsion risks reducing mediation to a
perfunctory procedural hurdle—a box to be ticked on the path
to litigation—rather than a genuine instrument of restorative
justice. It risks undermining the parties' willingness to engage
genuinely, thereby reducing the chances of a successful and
lasting outcome.

3.2. The Procedural Stages of Court-Ordered
Mediation

Despite the controversy surrounding its compulsory
nature, the legislator has defined a clear procedural path for
mediation, which unfolds in the following stages:

1. Appointment Order: The judge issues an order
appointing the mediator. According to Article 999, this
order must specify the deadline for the mediator's task
and the date the case will return to court. Article 996
sets this duration at three (03) months, which can be
renewed once for the same period at the mediator's
request and with the parties' consent.
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2. Conducting the Mediation: Once notified, the
mediator convenes the parties to facilitate negotiations
and help them find a mutually agreeable solution. As per
Article 1002, the mediator may, with the parties'
consent, hear from any person whose testimony could be
beneficial to resolving the dispute.

3. Conclusion and Reporting: At the end of the process,
the mediator informs the judge of the outcome in
writing. If an agreement is reached, the mediator drafts a
report detailing the agreed-upon solution. This report is
then signed by the mediator and the parties.

4. Judicial Ratification and Enforcement: The case
returns to the judge on the scheduled date. The judge
ratifies the agreement via a judicial order that is not
subject to appeal. Crucially, according to Articles 1003
and 1004, this ratified agreement acquires the force of
an "enforceable instrument," making it legally
binding and enforceable in the same manner as a court
judgment.

While these procedural steps are clearly defined, their
overall effectiveness remains questionable under the shadow of
compulsion, necessitating a final evaluation and
recommendations for reform.

Conclusion

In conclusion, the Algerian legislator has demonstrated
a strategic commitment to using commercial mediation to
enhance judicial efficiency. However, the practical application
of Law No. 22-13 has revealed fundamental challenges that
may hinder its intended goals. These challenges are not merely
procedural; they strike at the philosophical core of mediation
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and require careful reconsideration to ensure the system's
success.

Principal Findings from the Analysis

This critical analysis has produced two primary
conclusions regarding the current framework:

1. Structural Insufficiency of the Statutory Timeframe:
The three-month period stipulated in Article 996 may
be insufficient for complex commercial disputes. This is
particularly true in cases involving foreign parties,
where communication and notification procedures can
be lengthy. The tight deadline can place undue pressure
on the mediator and the parties, reducing the likelihood
of reaching a well-considered resolution.

2. The  Jurisprudential Flaw of Mandatory
Conciliation: The conflict between the mandatory
nature of Article 534 and the voluntary principle of
Article 994 is the most significant problem in the
current system. This compulsion risks trivializing the
process, turning mediation into a procedural hurdle that
parties must clear to access the courts rather than a
genuine opportunity for resolution. It undermines the
very foundation of trust and willingness upon which
successful mediation is built.

Policy Recommendations for the Algerian Legislator

Based on these findings, the following actionable
recommendations are proposed for legal reform to enhance the
effectiveness of the mediation system:
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than
mediation to its philosophical core, which is grounded in
consent. Making these changes is crucial for transforming
mediation from a formalistic step into a truly effective
instrument for sustainable commercial justice. In doing so,
Algeria will strengthen confidence in its business environment
and solidify the role of alternative dispute resolution in its

Revise the Time Limitation: It is recommended to
amend Article 996 to allow for a timeframe that is
adaptable to the complexity of the dispute. While some
jurisdictions, such as Saudi Arabia, impose a short 30-
day period to force an expedited process, the Algerian
legislator should consider a more nuanced approach. A
better model might involve granting the judge, in
consultation with the mediator, the discretion to set an
initial period (e.g., three months) with the explicit
possibility of a reasoned extension if the case
complexity—particularly those involving international
parties—justifies it. This would balance the goals of
efficiency with the practical realities of complex
commercial negotiation.

Re-evaluate the Principle of Mandatory Mediation:
It is strongly recommended that the exception in Article
534 be repealed, reverting to the general principle of
voluntary mediation as enshrined in Article 994.
Mediation should be presented to parties as a strategic
option with clear benefits, but the final decision to
engage must remain theirs. Granting parties the freedom
to accept or reject mediation is the true guarantee of its
effectiveness.

Adopting these recommendations would represent more
a mere procedural tweak; it is essential for restoring

modern judicial system.
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